1AM -
b 3 s 3 & E

REGULATORY IMPACT ASSESSMENT
For the Civil Aviation (Hot Air Balloons Operations) Regulations 2024

November 2024

This Regulatory Impact Assessment (RIA) has been prepared by the Cabinet Secretary -
Ministry of Roads and Transport

Section 6 and 7 of the Statutory Instruments Act CAP 2A



Table of Content

QLI 10 Lo o) 0] 1 =] | TP 2
1.0CHAPTER ONE — INTRODUCTION ......ootiiiieieiietisiesesesteste ettt ae s se st sse e ssensensesaeseesenns 4
1. 1 Regulatory-Making Authority and the Legal Mandate............cccceveeeereieeceseceeceseeeee e 4
1.2Requirements of the Statutory INSITUMENTS ACE.........eccviiieeeiceeeereeeee et 4
1.3What is a Regulatory Impact ASSESSMENT (RIA)? ...cveriiriiieeeeeeres e 5
2.0CHAPTER TWO — PURPOSE AND OBJECTIVES OF THE CIVIL AVIATION (HOT AIR
BALLOONS OPERATIONS) REGULATIONS 2024 ......c.ooieieieeeesiesiesiesieseeeeeee e ss e seeseens 6
2.1 SCOPE AN APPIICALION ...ttt ettt ettt be e s e e neere 6
2,2 ODJECLIVE .ttt et s te e e st e e e e tesbeeatesbeess e besraensesbeensentesrnentens 6
2.3 SPECITIC ODJECIIVES ...ttt et b et e s be e e besae et e sbeensestesrnensens 6
2.2 An Overview of the Proposed the Civil Aviation (Hot Air Balloons Operations)Regulations, 2024:
SAIIENT FEALUMES ....eveeiteeeieeieeeet ettt sttt e e et et e st e bt s beste b e s te s ensen e e st eseesessesbestensentenseneeneesens 7
3.0 CHAPTER THREE — BACKGROUND AND CONTEXT ...cvoiiieisierierieieeeeee st ee et eeseesens 7
3.1 POIICY BACKGIOUNT .....c..iiiiiiieieeee sttt sttt 7
3.2 DOMESTIC COMIEXL ...ttt et st ettt ettt be st s b steste e et e st eseebessesbestensenseneeneenensens 9
3.3 INtErNALIONAl CONLEXL......eeuiiuiriiriesierieieeete ettt st st st e st ettt e st ebesbesbestenseneeneeneenensens 9
4.0CHAPTER FOUR — EVALUATION OF THE PROBLEM ........ccooiiieireieeieeeee e 10
4.1Currency of the Civil Aviation (Hot Air Balloons Operations) Regulations, 2024. ............cccccevveenenee. 10
4.2Sustainability of Civil AVIAtION SYSIEIM: ....ovieieiiceeeee ettt esaeeas 11
5.1 THe CiVil AVIALION ACE....c.eiiiiiiieiesereeetete ettt ettt et st e et seebestesae st eseneeneeneesenes 12
5.2Internationals and Regional LegiSIation ............ccueoiiiiiiiieie ettt 12
5.2.1International STANCANAS ..........coeriririerieiee ettt sttt ene e 12
5.2.2Regional Legislative INTHIALIVES. ......c.cccvieecierieieecieteseete ettt aeste s e esesreeneesseenneneas 13
5.3 Statutory INStruments ACt CAP 304........oo ittt ettt st st be e s be e saeesaeesneeetee s 13
6.0CHAPTER SIX — STAKEHOLDER CONSULTATION ....ceitiiieierieiieesiee et e esseessens 13
6.1Legal requirements relating to public participation and consultation............ccccccveceveeveececceeneceeee, 13
6.2The Process of PUDIIC CONSUITALION .........cueiriiiriirerieiece e 14
6.3PUDIIC NOTICE QNG BWAIENESS ....cvitiiieeieiieiieieete sttt ettt sttt sttt ettt be s b saesbe st e b e e e e eneeseene 14
6.4Public partiCipation FOrUMS........ccuiiieiece ettt s s e s teera et e ereensesreenneseas 14
6.5 ANAlYSIS AN FEEADACK ......c.eiieieieeeeee ettt ettt et ettt te st e b e ene e e e saeeneeneas 14
6.6Credibility and Integrity OF the PrOCESS.......ccv i ettt e e ere e 15
7.0 CHAPTER SEVEN — COST BENEFIT ANALYSIS ....ooiiieeeeeeeeeee et 15

Page 2 of 20



7.1Costs and Benefits GENErally ..........coooerieiiiiiriiereeee et 15

7.2Consideration of Regulatory and non regulatory AItErnatives ...........cccooeveveininineneneseeeeeeeee 16
7.3MatrixX Of COSt-BeNefit ANAIYSIS....c.cccueiieiieiece ettt et eas 16
8.0CHAPTER EIGHT — COMPLIANCE AND IMPLEMENTATION ....coooiiiiiiiniiiineeeeeee e 18
9.0CHAPTER NINE — CONCLUSIONS & RECOMMENDATIONS ......coooiiiiiiieeeteeeeeeieeiene 18
0.1 CONCIUSTONS. ...ttt ettt s bt bt sb e b et et et e e e st e bt e bt st e s b et e s e e enneneeneene 19
9.2 RECOMMENUALIONS ...ttt ettt sttt 20
0.2 ANNEXUIES ...ttt ettt ettt st b e bbbt b e s b e s b e b et bbbt bt e b e s b e b et e s esn e e eneene 20

1. The Draft Civil Aviation (Hot Air Balloons Operations) Regulations, 2024.............ccccceevevereennene. 20

2. Matrix for stakeholder CONSUITALIONS ........ccceirieirieiieirie e 20

Page 3 of 20



1.0

1.2

CHAPTER ONE - INTRODUCTION
1. 1 Regulatory-Making Authority and the Legal Mandate

Kenya Civil Aviation Authority is established under the Kenya Civil Aviation CAP
394 (the Act) with the primary functions being Regulation and Oversight of Aviation
Safety and Security; Economic Regulation of air services and development of Civil
Aviation; Provision of Air Navigation Services; and Training of aviation personnel
as guided under the provisions of the Convention on International Civil Aviation,
related ICAO Standards and Recommended Practices (SARPs), the Act, and the
Civil Aviation Regulations.

The object and purpose for which the Authority was established are, to economically
and efficiently plan, develop and manage civil aviation, regulate and operate a safe
civil aviation system in Kenya in accordance with the provisions of the Act

Section 82 (1) of the Civil Aviation Act, 2013 empowers the Cabinet Secretary, at
the time being in Charge of Transport, to make Regulations to give effect to and for
the better carrying out of the objects and purposes of the Act, and to provide
generally for regulating air navigation, air transport, air accident investigation and
carrying out and giving effect to any convention.

Further, Section 82(2) of the Act is more specific and provides that the regulations
developed are for-

1.1.1 regulating, by establishing licensing authorities and a system of
licensing and otherwise, the use of aircraft for commercial
transport;

1.1.2 providing for the conditions under which passenger and cargo may be
carried by air and under which aircraft may be used for other commercial,
industrial or gainful purposes, and for prohibiting the carriage by air of
goods of such classes as may be prescribed,;

1.1.3 generally securing the safety, efficiency, and regularity of air
navigation and safety of aircraft and of persons and cargo carried
therein, and for preventing aircraft endangering other persons

1.1.4 exempting any aircraft or persons or classes of aircraft or persons from
the provisions of any regulations made under this Act

1.1.5 requiring any person who owns an aircraft or who carries on the
business of operating aircraft for hire or reward to furnish to such
authorities as may be prescribed such information relating to the
aircraft and the use thereof, the crew, the mail, the passengers and

the cargo carried, as may be prescribed

Requirements of the Statutory Instruments Act
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The Statutory Instruments Act CAP 2A (SIA) is the legal framework governing the
conduct of RIA in Kenya. Sections 6 and 7 require that if a proposed statutory
instrument is likely to impose significant costs on the community or a part of the
community, the Regulation-Making Authority (RMA) shall, prior to making the
statutory instrument, prepare a regulatory impact statement about the instrument. SIA
further sets out certain key elements that must be contained in the RIA namely:

1.2.1 a statement of the objectives of the proposed legislation and the
reasons for them

1.2.2 a statement explaining the effect of the proposed legislation

including in the case of a proposed legislation which is to amend an
existing statutory instrument the effect on the operation of the existing
statutory instrument

1.2.3 astatement of other practicable means of achieving those
objectives, including other regulatory as well as non-regulatory
options;

1.2.4 an assessment of the costs and benefits of the proposed statutory  rule
and of any other practicable means of achieving the same objectives;

1.2.5 the reasons why the other means are not appropriate;

1.2.6 any other matters specified by the guidelines;

1.2.7 adraft copy of the proposed statutory rule. Section 5 of SIA
requires an RMA to conduct public consultations drawing on the
knowledge of persons having expertise in fields relevant to the
proposed statutory instrument and ensuring that persons likely to  be
affected by the proposed statutory instrument are given an adequate opportunity
to comment on its proposed content.

What is a Regulatory Impact Assessment (R1A)?

RIA is a systemic approach of critically assessing the positive and negative effects of
proposed or existing regulations and non-regulatory alternatives. It is an analytical report
to assist decision makers to arrive at an informed policy decision.

As an aid to decision making, RIA includes an evaluation of possible alternative
regulatory and non-regulatory approaches with the overall aim of ensuring that the final
selected regulatory option provides the greatest net public benefit.

Typically, the structure of a RIA should contain the following elements: title of the
proposal, the objective and intended effect of the regulatory policy, an evaluation of the
policy problem, consideration of alternative options, assessment of all their impacts
distribution, results of public consultation, compliance strategies, and processes for
monitoring and evaluation.

RIA promotes evidence-based policymaking as new regulations typically lead to
numerous impacts that are often difficult to foresee. From a societal viewpoint, RIA
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confirms whether a proposed regulation is welfare enhancing, in that, the benefits will
surpass costs.

RIA therefore has an overall objective of not only improving understanding of the real-
world impact of regulatory action, including both the benefits and the costs of action, but
also integrating multiple policy objectives, improving transparency and consultation; and
enhancing governmental Authority.

20 CHAPTER TWO - PURPOSE AND OBJECTIVES OF THE CIVIL AVIATION
(HOT AIR BALLOONS OPERATIONS) REGULATIONS 2024

2.1

Scope and application

The Civil Aviation (Hot Air Baloons) Regulations relate to:

2,2

2.3

a)
b)
c)
d)
e)
f)
9)
h)
i)
j)

Pilot certification and licesing.

Aircraft licensing

Operational guidelines and flight rules
Attitude restrictions

Passenger safety requirements

Maintenance and inspections

Controlled airspace use

Restricted zones

Weather and operational planning.
Commercial operations and additional licenses.

211 These Regulations apply to persons who hold or is required tohold a
Hot Air Balloon Operator Certificate.

2.1.2 Persons employed or contracted by a Hot Air Balloon
OperatorCertificateholder conducting operations under
theseRegulationsincluding the maintenance, preventative
maintenanceand alterationof a hot air balloon.

2.1.3 Flights conducted in hot air balloons for hire and reward.

2.1.4 Any other balloon operation of any group within the Republic
ofKenya, except unmanned balloons under these Regulations

Objective

2.15 To economically and efficiently plan, develop and manage civil
aviation, regulate and operate a safe civil aviation system in Kenya.

2.16 The objective of Hot Air Balloon Regulations is to ensure the safe

and efficient operation of hot air ballooning activities.

Specific objectives

2.1.7 Safety Standards: Establishing safety protocols to protect
passengers,crew, and the public during hot air balloon flights.
2.1.8 Pilot Training and Certification: Defining requirements for

pilotqualifications, including training and certification, to ensure
thatoperators are skilled and knowledgeable.

2.1.9 Equipment  Maintenance: =~ Mandating  regular  inspections
andmaintenance of balloon equipment to ensure airworthiness
andreliability.
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2.1.10

2111

Operational ~ Procedures:  Specifying guidelines for  flight
planning,weather assessments, and emergency procedures to enhance
safety during operations.

Environmental Considerations: Promoting responsible practices
tominimize the environmental impact of ballooning activities.

2.2 An Overview of the Proposed the Civil Aviation (Hot Air Balloons
Operations)Regulations, 2024: Salient Features

This overview aims to evaluate the clarity, consistency, comprehensibility, and
comprehensiveness of the proposed Regulation in relation to the identified issue. It is
essential that the rules are easily understood by those who may be impacted. To achieve
this, the Kenya Civil Aviation Authority has implemented measures to enhance the
clarity of both the text and structure of the proposed Regulation.

The structure of the proposed Civil Aviation (Hot Air Balloons Operations) Regulations

2024 is as follows:

2.4.1 Part | - Preliminary

2.4.2 Part Il - Hot Air Balloon Operator Certificate (AOC)

2.4.3 Part Il - Flight Operations

2.4.4 Part IV - Continuing Airworthiness Requirements

2.4.5 PartV - Tethered or Moored Balloons

2.4.6 Part VI - Flight Crew Requirements

2.4.7 Part VII - Crew Members Qualifications

2.4.8 Part VIII - Instructor and Check Personnel Qualifications and Training
2.4.9 Part IX - Instructor and Check Personnel Qualifications and Training
2.4.10 First Schedule - Balloon Air Operator Certificate (AOC)

2.4.11 Second Schedule - Balloon Operations Specifications (OpSpecs)
2.4.12 Third Schedule - Aircraft Maintenance Programme (AMP)

2.4.13 Fourth Schedule - Offences and Penalties.

3.0 CHAPTER THREE - BACKGROUND AND CONTEXT
3.1  Policy Background

The Sustainable Development Goals (SDGs), also known as the Global Goals, were adopted by
the United Nations in 2015 as a universal call to action to end poverty, protect the planet, and
ensure that by 2030 all people enjoy peace and prosperity.

Goal 9 of the SDGs advocates for building resilient infrastructure, promoting inclusive and
sustainable industrialization and fostering innovation. Kenya intends to provide access to safe,
affordable, accessible and sustainable transportsystems for all, improving road safety, notably
by expanding public transportby 2030.

Kenya Vision 2030 is a nationwide multi-sectorial document that outlines the main policies,
legal and institutional reforms as well as programs and projects that the Government plans to

implement.
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The 2030 Vision aspires for a country firmly interconnected through a network of roads,
railways, ports, air, water and sanitation facilities, and telecommunications. The expansion,
modernization and management of the aviation sector continues to enhance air transport safety,
security, and connectivity across the country and beyond. Civil aviation is a critical catalyst for
global and national development. Air transport in Kenya has continued to grow and has
contributed to job creation and increased interaction and trade with other countries.

Bottom-Up Economic Transformation Agenda (BETA): The Bottom-Up Economic
Transformation Plan 2022-2027 is the manifesto of the Kenya Kwanza administration that will
be implemented over the next five years. The agenda is built on six main pillars, to be
implemented through five (5) MTP IV sectors that include Infrastructure. One of the aims
under infrastructure sector is to enhance transport connectivity and the provisions of the
regulations are meant to institutionalize a civil aviation regulatory and oversight framework that
promotes a sustainable safe and secure air transport system in Kenya.

Constitution of Kenya 2010: The Constitution recognizes civil aviation as one of the functions
under the National Government in the fourth schedule. Chapter 4 of the Constitution provides
for the Bill of Rights. Article 46 provides for consumer protection where it applies to goods and
services offered by public entities or private persons. Aviation Consumers have rights for
services of reasonable quality; information necessary for them to get full benefit from the
services; and protection of their economic interests. Chapter 6 of the Constitution provides for
leadership and integrity including the conduct of state officers and public officers. Employees
and officers of the Authority are public officers hence they are bound by the principles of
Chapter 6 of the Constitution. The regulations have largely provided for standardized ways of
provision of quality services, information to be used by its consumers for protection of their
economic interest, data protection issues, access to information while maintaining technical
infrastructure within the aviation sector. Article 94 (6) of the Constitution gives parliament the
power to delegate its legislative authority to a State organ, State officer or person to make
provision having the force of law in Kenya.

Kenya Aviation Policy: The Policy aims to foster the growth of aviation business in Kenya to
support job creation by positioning Kenya as a recognized  regional leader in aviation;
maximize the contribution of the aviation sector to Kenya’s economic growth and development;
and enhance Kenya’s connectivity at a national and international level by ensuring safe, secure
and competitive access which is responsive to the needs of businesses, tourism and the
population. The Policy covers the entire aviation sector in Kenya including key air transport
challenges related to regulatory framework, safety, security, environmental aspects, economic
regulation, institutional framework, air transport market and stakeholders, air transport
infrastructure including planning, development, operation, and management, air transport
personnel, and air transport statistics.

The Kenya Airspace Master Plan: The Plan outlines the evolution and associated investments
to be made by the Kenya Civil Aviation Authority (KCAA) in Air Navigation Services (ANS)
over the next 15 years. The objectives of the Plan include global and regional consistency,
legal/regulatory considerations, and stakeholder expectations. The plan covers operational
evolutions, technical improvements, and human resources development.

The National Aviation Safety Plan (NASP): The Plan is aligned with the International Civil
Aviation Organization's (ICAO) Global Aviation Safety Plan (GASP), the NASP outlines
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objectives, strategic priorities, and safety actions to be taken over three years (2023 to 2025).
The Plan includes key elements such as identification of national safety issues, setting aviation
safety goals and targets, implementing safety enhancement initiatives (SEIs), and collaborating
with industry stakeholders and agencies responsible for safety oversight. The NASP
complements Kenya's State Safety Programme (SSP) Document.

Civil Aviation Act: The Civil Aviation Act CAP 394 was enacted to provide for the control,
regulation and orderly development of civil aviation in Kenya; and for connected purposes.
Section 4 of the Act provides that the provisions of the Act and regulations made thereunder
unless expressly excluded shall apply to: aerodromes used for civil aviation in Kenya; air
services established or operating in Kenya; any aircraft registered by the Authority; any foreign
aircraft within the Kenya territory; aviation personnel and training schools certified by the
Authority; enterprises operating in Kenya in the design, manufacture, maintenance, repair and
modification of aircraft and aircraft parts or components; and air navigation facilities and
services in Kenya. Section 82 provides for the Regulations that can be made by the Cabinet
Secretary responsible for aviation matters to give effect to the Act and for regulating air
navigation, air transport, air accident investigation and carrying out and giving effect to any
convention on aviation ratified by Kenya.

3.2 Domestic Context

The Kenya Civil Aviation Authority is established under the Civil Aviation Act with the
object and purpose for which the Authority as established shall be, to economically and
efficiently plan, develop and manage civil aviation, regulate and operate a safe civil
aviation system in Kenya in accordance with the provisions of the Act. Further, The
Civil Aviation Act require that the Cabinet Secretary shall make regulations to give
effect to and for the better carrying out of the objects and purposes of this Act, to
provide generally for regulating air navigation, air transport, air accident investigation
and carrying out and giving effect to any convention.

The Civil Aviation (Hot Air Balloons Operations)Regulations, 2024 enable KCAA to
effectively discharge its mandate by establishing operational standards that ensure that
the aviation system in Kenya is aligned to the standards established internationally and
applicable globally.

The Civil Aviation (Hot Air Balloons Operations)Regulations, 2024 therefore are issued
in fulfilment of the obligations set forth in the Civil Aviation Act and in support of the
mandate of KCAA.

3.3 International Context

The Convention on International Civil Aviation, which, has been ratified by Kenya
established the International Civil Aviation Organization (ICAO) with a mandate to
support, coordinate and help countries to diplomatically and technically realize a
uniquely rapid and dependable network of global air mobility, connecting families,
cultures, and businesses all over the world, and promoting sustainable growth and socio-
economic prosperity wherever aircraft fly.

As a global forum of States for international civil aviation. ICAO develops policies and
Standards, undertakes compliance audits, performs studies and analyses, helps and
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4.0

builds aviation capacity through many other activities and the cooperation of its Member
States and stakeholders.

Article 37 of the Convention on International Civil Aviation provides for Adoption of
international standards and procedures requiring each contracting State undertaking to
collaborate in securing the highest practicable degree of uniformity in regulations,
standards, procedures, and organization in relation to aircraft, personnel, airways and
auxiliary services in all matters in which such uniformity will facilitate and improve air
navigation.

The International Civil Aviation Organization adopts and amends international standards
and recommended practices and procedures dealing with various aspects of air
navigation and such other matters concerned with the safety, regularity, and efficiency of
air navigation as may from time to time appear appropriate.

Further, Article 12 of the Convention requires that each contracting State undertakes to
adopt measures to ensure that every aircraft flying over or maneuvering within its
territory and that every aircraft carrying its nationality mark, wherever such aircraft may
be, shall comply with the rules and regulations relating to the flight and maneuver of
aircraft there in force. Each contracting State undertakes to keep its own regulations in
these respects uniform, to the greatest possible extent, with those established from time
to time under this Convention. Over the high seas, the rules in force shall be those
established under this Convention. Each contracting State undertakes to ensure the
prosecution of all persons violating the regulations applicable.

Internationally, each of the 193 contracting States has, in compliance with their national
commitments and obligations under the Convention, established national civil aviation
regulations with the objective of governing the aviation industry in their jurisdiction.

Article 12 of the Convention relating to scheduled air services provides that no
scheduled international air service may be operated over or into the territory of a
contracting State, except with the special permission or other authorization of that State,
and in accordance with the terms of such permission or authorization.

The lack of an appropriate set of regulations in one contracting state jeopardizes the
safety, security and economic status of international air navigation. The Civil Aviation
(Hot Air Balloons Operations)Regulations 2024 are therefore proposed to ensure
fulfilment of state obligation and alignment of the Kenyan aviation system with
international requirements and allow Kenya effectively to explore the potential
economic and geopolitical benefits of participating in international air navigation.

CHAPTER FOUR - EVALUATION OF THE PROBLEM

The current Civil Aviation (Hot Air Balloons Operations) Regulations,2024 arenew and need to
fully align with the latest standards and recommended practices, to maintain safety, operational
efficiency, environmental responsibility, and long-term sustainability in Kenya’s rapidly
evolving aviation sector.

4.1

Currency of the Civil Aviation (Hot Air Balloons Operations) Regulations, 2024.
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4.2

4.1.1 The Civil Aviation (Hot Air Balloons Operations) Regulations, 2024are new and the

civil aviation sector has undergone significant changes, driven by advancements in
technology, evolving safety practices, and updates to international standards and
recommended practices that address the increasing complexity of international
aviation regulations. The International Civil Aviation Organization (ICAO) has
continued to update its standards and recommended practices to keep pace with
these developments, enhancing global safety, operational efficiency, and
environmental sustainability across civil aviation systems. The revised regulations
are designed to address areas that have become increasingly critical for air
operators, including robust safety procedures, updated maintenance protocols, and
advanced compliance monitoring tools. By adopting these new standards, Kenya
not only fulfills its obligations as an ICAO member state but also reinforces the
country’s commitment to an efficient and safe aviation system, which is vital for
passenger confidence, economic sustainability, and international trust. Thenew
regulation will enable Kenya to effectively respond to emerging risks and adopt
best practices that strengthen the oversight, certification, and operational
management of air operators in Kenya.

Sustainability of Civil Aviation System:

The Civil Aviation (Hot Air Balloons Operations) Regulations, 2024 aim to build a
foundation for long-term sustainability in Kenya’s aviation sector, focusing on
operational, economic, and environmental resilience.

421

4.2.2

4.2.3

Operational and Environmental Sustainability. As air travel grows, the need for a
sustainable aviation system that balances safety, operational efficiency, and
environmental responsibility also grows. The new 2024 regulations introduce
enhanced safety protocols, more rigorous maintenance standards, and clear
operational guidelines, ensuring that air operators can maintain consistent and
safe services. These measures reduce risks that may lead to operational
downtime, enhancing the stability of the sector. Additionally, by mandating
efficient maintenance and flight operations practices, the regulations support
efforts to minimize emissions and reduce the overall environmental impact of
aviation in Kenya.

Economic Impact. The new 2024 regulations also focus on the financial
sustainability of air operators. By streamlining certification and renewal
processes, they aim to reduce unnecessary administrative burdens and operational
delays. This approach allows operators to focus more resources on core
operations, while still adhering to strict safety and compliance standards. As a
result, operators may experience reduced compliance costs, which can improve
financial resilience across the sector. In turn, this bolsters Kenya’s aviation
industry, making it more attractive for both local and international investment
and enhancing the sector’s overall economic viability.

Capacity for Future Growth. Kenya’s aviation sector continues to expand, with
new entrants and increased demands for domestic balloonair travel. The new
2024 regulations lay a strong foundation for this anticipated growth by providing
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5.0

5.1

5.2

clear, consistent standards that guide air operators through certification,
compliance, and operational requirements. This structured approach supports
long-term sectoral growth by reducing barriers for new operators while ensuring
that high safety and performance standards are maintained. By building a robust
regulatory environment that aligns with international standards, the new 2024
regulations position Kenya to sustainably expand its aviation system and cater to
future demands, in balloon operations.

CHAPTER FIVE - LEGAL FRAMEWORK FOR THE PROPOSED CIVIL
AVIATION (HOT AIR BALLOONS OPERATIONS) REGULATIONS 2024

The Civil Aviation Act

The Civil Aviation Act CAP 394 was enacted to provide for the control, regulation and
orderly development of civil aviation in Kenya, and for connected purposes. Section 4 of
the Act provides that the provisions of the Act and regulations made thereunder unless
expressly excluded shall apply to: aerodromes used for civil aviation in Kenya; air
services established or operating in Kenya; any aircraft registered by the Authority; any
foreign aircraft within the Kenya territory; aviation personnel and training schools
certified by the Authority; enterprises operating in Kenya in the design, manufacture,
maintenance, repair and modification of aircraft and aircraft parts or components; and air
navigation facilities and services in Kenya. Section 82 provides for the Regulations that
can be made by the Cabinet Secretary responsible for aviation matters to give effect to
the Act and for regulating air navigation, air transport, air accident investigation and
carrying out and giving effect to any convention on aviation ratified by Kenya. The draft
Civil Aviation (Hot Air Balloons Operations) Regulations, 2024 have been developed
under section 82 of the Civil Aviation Act.

Internationals and Regional Legislation

5.2.1 International Standards

Kenya, by virtue of Articles 2 (5) and (6) of the Constitution has ratified and
become part of the international participants in the aviation space. The
International Civil Aviation Authority (ICAO) was established as a specialized
United Nations (UN) agency under the Convention of International Civil
Aviation (Chicago Convention) which helps 193 countries to cooperate and share
their skies to their mutual benefit. To achieve this, ICAO has provided for the
establishment of international Standards and Recommended Practices (SARPS)
the uniform application of which is necessary in order to achieve the highest
practicable degree of uniformity in regulations, standards, procedures and
organization in relation to aircraft, personnel, airways and auxiliary services in
all matters in which such uniformity will facilitate and improve air navigation.

The draft Civil Aviation (Hot Air Balloons Operations Regulations, 2024
correspond to the SARPs.
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5.3

6.0

5.2.2

These regulations thus are issued in fulfilment of Kenya’s international
obligations as an ICAO contracting state and to ensure the safety, security,
regularity and economic viability of global air transport system.

Regional Legislative initiatives

Regionally, Kenya is a member of the African Civil Aviation Commission
(AFCAC) which is a specialized body of the African Union (AU) whose mandate
is to create a safe, secure, efficient, and sustainable civil aviation industry across
Africa that propels development through furthering connectivity.

Further, under the East African Community, Kenya is a member of Civil
Aviation Safety and Security Oversight Agency(CASSOA) which is established
under Article 92 of the EAC Treaty which in summary states that the Partner
States shall undertake to make air transport services safe, efficient and profitable;
adopt common policies for the development of civil air transport in the region;
harmonize civil aviation rules and regulations and coordinate measures and co-
operate in the maintenance of high security.

Under commitments under these regional arrangements and the aspiration to
ensure that the regional air transport industry is appropriately managed, Kenya is
obliged to issue these regulations to fulfill the regional obligations to a safe,
secure and economically viable air transport system.

Statutory Instruments Act CAP 394

This Act provides rules for the making and revocation of Statutory Instruments made
directly or indirectly under any Act of Parliament or other written legislation. The object
of this Act is to provide a comprehensive regime for the making, scrutiny, publication
and operation of statutory instruments by:

a) requiring regulation-making authorities to undertake appropriate consultation before
making Statutory Instruments;

b) requiring high standards in the drafting of Statutory Instruments to promote their
legal effectiveness, clarity and intelligibility to anticipated users;

C) improving public access to Statutory Instruments;

d) establishing improved mechanisms for parliamentary scrutiny of Statutory
Instruments; and

e) establishing mechanisms to ensure that Statutory Instruments are periodically
reviewed and, if they no longer have a continuing purpose, repealed.

The Act also makes provision for the making of regulatory impact statements under

section 6 as well as contents of the regulatory impact statement under section 7.

CHAPTER SIX - STAKEHOLDER CONSULTATION

6.1

Legal requirements relating to public participation and consultation

Statutory Instruments Act
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6.2

6.3

6.4

6.5

The need to amend the Civil Aviation (Air Operator Certification and
Administration) Regulations 2024, is necessitated by a series of ICAO State Letters
informing the State of amendments to annex 6 that would become effective on
specified dates. Kenya as a contracting State was therefore required to bring its
regulations into uniformity with the adopted and amended SARPS.

Public participation plays a crucial role in democratic governance by ensuring
transparency, inclusivity, and accountability in decision-making processes. The
Constitution of Kenya 2010, places emphasis on public participation as a
fundamental principle of governance. Article 10 of the Kenya Constitution outlines
the values and principles of governance, including public participation, which is
crucial for achieving accountability, transparency, and public involvement in
decision-making processes.

In addition, Article 118 of the constitution establishes the right to public
participation in legislative and other processes of the State, ensuring that the public
has an opportunity to participate in matters that affect them directly.

The requirement for public participation applies to regulation making too. As such,
before the draft regulations would be forwarded for promulgation, a series of
stakeholder/public engagements was conducted.

The Process of Public Consultation
Narration

The first of a series of stakeholder meetings was held physically on 30" April 2019
covering a set of eleven (11) civil aviation regulations.

Public Notice and awareness
Narration and attachment of notices

The stakeholders’ engagement forum was advertised in one of the major local dailies in
accordance with applicable requirements for stakeholder engagement. The sets of
regulations that were to be discussed during the public participation forum were well
spelt out in the advert. A form to collect stakeholder comments was uploaded with the
regulations on the KCAA website www.kcaa.or.ke.

The advert also highlighted how prospective participants would register for the public
forum.

Public participation forums
Narration of dates

A physical stakeholder engagement was conducted at the Ole Sereni Hotel in Nairobi on
30" April 2019 and attended by 102 participants. The Stakeholder engagement report,
approval MEMO and copy of signed attendance list are annexures to this report.

Analysis and Feedback

Refer to Matrices
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6.6  Credibility and integrity of the Process

6.6.1 To ensure that the process of public participation was credible and pass  the
integrity test, KCAA did:

6.6.1.1not engage in conduct involving dishonesty, fraud, deceit,
misrepresentation, or discrimination and avoid relationships or actions,
could be legitimately interpreted as a conflict of interest; and,

which

6.6.1.2 took into consideration the social and economic status, religious beliefs,
ethnicity, and other social diversities of those engaging in public
participation.

6.6.2 Complaints arising from public participation process if any were referred to
the Director General through and resolved as appropriate including

provision of  additional time and contact to address any stakeholders

concerns.

7.0 CHAPTER SEVEN - COST BENEFIT ANALYSIS

The cost-benefit analysis of the Civil Aviation (Hot Air Balloons Operations) Regulations,
2024, indicates that while there are upfront costs associated with compliance and
implementation, the long-term benefits, particularly in safety, operational efficiency, and
economic growth far outweigh these initial investments. By fostering a safer and more
competitive aviation environment, the regulations are positioned to deliver substantial value to
operators, passengers, and the broader economy. The net positive impact supports the case for
modernizing the regulatory framework to meet contemporary challenges in the aviation sector.

7.1  Costs and Benefits Generally

The CBA for the Civil Aviation (Hot Air Balloons Operations) Regulations, 2024, provides
valuable insights into the implications for flight operations. By carefully weighing the costs
against the anticipated benefits such as improved safety, enhanced operational efficiency, and
economic growth, stakeholders can make informed decisions that support a sustainable and
thriving aviation sector.

Table 1
The current Civil | To align the proposed | The proposed Civil Nil
Aviation (Hot Air | Civil Aviation (Hot | Aviation (Hot Air

Balloons Operations)
Regulationswere not

in  place  posing
challenges to
maintaining  safety,
operational
efficiency,

environmental
responsibility,  and

Air Balloons
Operations)
Regulations with the
latest  standardsand
recommended
practices.

Balloons Operations)
Regulations, 2024
will strengthen
Kenya's civil aviation
system by ensuring
alignment with
current standards,
enhancing safety,
operational
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long-term
sustainability in
Kenya’s rapidly
evolving aviation
sector.

efficiency, and
environmental
responsibility. These
regulations will
provide a clear and
enforceable
framework that
supports sustainable
growth, fosters
international trust,
and safeguards the
long-term resilience
of Kenya's aviation

sector.

7.2 Consideration of Regulatory and non

7.3  Matrix of Cost-Benefit Analysis

regulatory Alternatives

Aviation Option one: | Option two: | Option three: Promulgating
Sector Maintenance of the | Administrative | the Civil Aviation (Hot Air
Status Quo measures Balloons Operations)
Regulations, 2024
Costs Risk accidents Difficult to | Certification costs
Passenger distrust implement  and | Training costs
Environmental and | enforce Fees and pilot certification
social costs cost
Regulatory Maintenance and inspection
disharmony costs
Operational costs
Benefits None None Reduced accidents
Passenger confidence
Econmic
impactenvironmental and
social benefits
Regulatory harmonization
Personnel There was no | The use of | The Regulations update is

Regulationsin  place
and was Potential for
skill gaps as industry
evolves

administrative

measures  relies
on voluntary
compliance and
lacks the legal
authority to
ensure mandatory

essential for addressing the
regulatory lag to enable
Kenya to effectively respond
to emerging risks and adopt
best practices that strengthen
the oversight, and operational
management of air operators
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enforcement. This
may be subject to
legal challenges,
limiting their
effectiveness in
achieving
consistent
implementation
across the sector.

in Kenya.

New roles and
responsibilities may arise,
requiring recruitment and

training, thus creating new
employment opportunities.

Air Operator

Risk  of
training
methodologies
-Operational
consistency
potential
inefficiencies.
- Risk of missing
innovations

outdated

but

The use  of
administrative

measures  relies
on voluntary
compliance and
lacks the legal
authority to

ensure mandatory
enforcement. This
may be subject to
legal challenges,
limiting their
effectiveness in
achieving
consistent
implementation
across the sector.
Requirement for
more
documentation.

- Possible
increase in
operational costs.

Clearer operational
guidelines and expectations.
- Opportunities for
innovation and
modernization.)

Training No changes to training | Introduction  of | Comprehensive revision of
Organizations curricula. updated training | training standards.
- Risk of outdated | programs. - Focus on innovative
training practices and | - Greater | practices and technologies
methodologies emphasis on | -Enhanced focus on safety
safety and | and compliance.
regulatory
compliance.
The State Improved Strengthened compliance
No change in | monitoring of | with international aviation
regulatory framework. | aviation standards; enhanced safety
- Risks of non- | operations. and security for the state that
compliance with | - Better | is enhanced global reputation
international standards | alignment  with | for safety and compliance.
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international
regulations
The Authority | Limited ability to | More proactive - Clear regulatory
enforce  nonexistent | role in oversight. framework and
regulations. - Increased guidelines.
- Challenges in | resources for - Authority gains
maintaining safety | enforcement and stronger enforcement
standards. compliance capabilities

7.4  Preferred Option

Based on the above analysis option three (promulgation of the Civil Aviation (Hot Air
Balloons Operations) Regulations 2024) is the preferred option. It is clear that the
benefits and impact of promulgating these regulations by far outweigh any estimated
cost of its implementation. The other two options have a negative impact in addressing
the problem.

80 CHAPTER EIGHT - COMPLIANCE AND IMPLEMENTATION

The Civil Aviation (Hot Air Balloons Operations) Regulations, 2024 establish critical
guidelines for air operations, focusing on safety and compliance. Key components include:

1. Hot Air Balloons Operations: Operators must adhere to specific safety standards and
undergo a certification process.

2. Safety Management Systems (SMS): Robust SMS implementation is required for risk
management, with regular audits for continuous improvement.

3. Personnel Qualifications: Minimum training and ongoing evaluation standards for
pilots and operational staff are mandated.

4. Aircraft Maintenance: Detailed maintenance records and compliance with guidelines
ensure airworthiness.

5. Operational Procedures: Standard operating procedures and emergency drills are
essential.

6. Reporting: Mandatory reporting of incidents and thorough documentation for audits are
required.

Compliance Strategies include staff training, regular audits, maintaining updated
documentation, and engaging with regulatory authorities for guidance.

Implementation Timeline: Immediate actions involve reviewing practices, while short-term
goals focus on training and updating manuals. Long-term strategies emphasize continuous
monitoring and adaptation to regulatory changes.

In conclusion, adherence to these regulations is vital for aviation safety and operational
efficiency, promoting a culture of safety and excellence within the industry.

9.0 CHAPTER NINE - CONCLUSIONS & RECOMMENDATIONS
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9.1

Conclusions
9.1.1 Based on the above analysis, the following conclusions are drawn in respect of
the draft Civil Aviation (Hot Air Balloons Operations) Regulations, 2024:

9.12

Regulations making mandate: Section 82 of the Civil Aviation Act empowers the
Cabinet Secretary in Consultation to give effect to and for the better carrying out
of the objects and purposes of this Act, to provide generally for regulating air
navigation, air transport, air accident investigation and carrying out and giving
effect to any convention.

9121

Provisions of the Statutory Instruments Act: Section 5 requires that a
regulation making authority to conduct public consultations and
drawing on the knowledge of persons having expertise in fields
relevant to the proposed statutory instrument; and to ensure that
persons likely to be affected by the proposed statutory instrument had
an adequate opportunity to comment on its proposed content. Sections

6 and 7 require that a RIA be prepared where a statutory instrument is

likely to impose significant costs on the community. This RIA thus

contains certain the following key elements:

a)  a statement of the objectives of the proposed legislation and the
reasons.

b)  astatement explaining the effect of the proposed legislation.

c) a statement of other practicable means of achieving those
objectives, including other regulatory as well as non-regulatory
options.

d) an assessment of the costs and benefits of the proposed statutory
rule and of any other practicable means of achieving the same
objectives; and

e) the reasons why the other means are not appropriate.

9.1.2.2 The RIA structure and content requirements established in the Statutory

Instruments Act requirements have been fully met. Additionally,
public consultation requirements in respect of the Civil Aviation (Hot
Air Balloons Operations) Regulations, 2024 have been (will be) fully
adhered to.

9.1.2.3 Other legal frameworks: The draft Civil Aviation (Hot Air Balloons

9124

Operations) Regulations, 2024 proposes to publish regulations in
harmony with other civil aviation regulations to effectively govern the
civil aviation system in Kenya.

The draft: The draft Civil Aviation (Hot Air Balloons Operations)
Regulations, 2024 as drafted are clear, consistent, comprehensible and
comprehensive enough to cover all matters and meet the established
drafting standards.
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9.2 Recommendations

9.2.1 In view of the above conclusions, it is recommended that the draft Civil Aviation
(Hot Air Balloons Operations) Regulations, 2024 be adopted.

9.2 Annexures

1. The Draft Civil Aviation (Hot Air Balloons Operations) Regulations, 2024
2. Matrix for stakeholder consultations
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